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Allyz Kramer, WPA President

Summer is quickly waning as we see leaves turning
colors and the late-blooming asters and goldenrods
drink up the last of the warm sunlight. Fall is right
around the corner and another field season is coming
to a close. With that we turn to other activities to keep
us busy and engaged during the winter months. The
Board has been busy planning for what we hope is an
exciting season of educational events.

The WPA Board completed a strategic planning ses-
sion in June 2007 to fully consider what directions the
organization has gone over the past 12 years, as well
as where we envision the future of the organization.
We realized that our organization is one of the few
groups in the state that is providing networking and
educational opportunities for such a diverse group of
professionals, including consultants, regulators, wet-
land bank owners, students, and educators. To capi-
talize on these functions, the Board discussed the
many ideas its members have brought forward, like
more full-day educational opportunities. The results of
the strategic planning effort include a different type of
forum season for 2007-2008. The Board reduced the
2007-2008 forum schedule to a total of four forums,
which will be held in the months of October and No-
vember 2007, and March and April 2008. In January
2008, the WPA, along with the Wetland Delineator
Certification Program, is planning to co-sponsor a
one-day professional conference focusing on an array
of current wetland topics. Be sure to see the full

schedule of forum topics, dates, and locations,
along with information about the conference in this
newsletter.

The WPA still plans to offer its annual field trip in
May 2008. However, the Board has decided that
the costs associated with hosting the field trip can
no longer be absorbed fully by annual membership
dues. Here is why: in May 2007 we had close to 80
people sign up for the field trip, of which only a
handful were non-members that paid the $10 field
trip fee. Total trip head count ended up being about
53 people, with only a small number of people call-
ing ahead because of sudden professional or per-
sonal emergencies. Unfortunately, WPA still had to
pay for lunches and transportation for the no-
shows. Our small annual budget simply cannot af-
ford this type of “hit,” so future field trips will include
some sort of additional fee for all attendees so that
the organization does not spend needlessly.

As we move into fall, the Board is excited about the
new and different schedule for leading educational
events. The forums, field trip, and professional con-
ference will include opportunities for members to
accumulate professional development hours for
Wetland Delineator Certification. We hope you, too,
are excited about these networking and educational
opportunities, starting with our first forum in Octo-
ber. We look forward to seeing you soon.

Wetland Delineators hard at work.......

Editor: Ken Powell, Rice Creek Watershed District
(763) 398-3072 FAX (763) 398-3088, email: kpowell@rieeérorg

Submissions of Articles and News Items Welcome.
Deadline for submission for next Newsletter: Decembers] 2007
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Floristic Quality Assessment For Minnesota Wetlands has been completed and is available
for downloading at www.pca.state.mn.us/water/biomonitoring/bio-wetlands.html or you can order
a hard copy by contacting the Minnesota Pollution Control Agency. The FQA may become a
standard assessment tool for wetland inventories and mitigation in the future.

New Minnesota Wetland Conservation Act rules have been adopted and are currently in ef-
fect. The changes are significant and warrant careful review by those affected. Go to www.bwsr.
state.mn.us/wetlands/wca/rulemaking.html for information on the changes, training materials,
and a summary of the permanent rule-making process that will be conducted over the next 2
years.

The U.S. Army Corps of Engineers and the Environmental Protection Agency have issued a

new guidance document dealing with the Rapanos Supreme Court decision effecting Section
404 Clean Water Act jurisdiction over isolated wetlands. Go to www.usace.army.mil/cw/cecwo/

reg/cwa_guide/cwa_guide.htm for more information.

The most recent issue of Wetlands (Volume 27 No. 3) includes An Evaluation of Rapid Methods
for Assessing the Ecological Condition of Wetlands by Fennessey et al.

The Minnesota GIS/LIS Consortium is sponsoring a full day workshop (October 10) on Wet-
land Mapping and Monitoring  as part of their conference. Go to www.mnagislis.org/
displaycommon.cfm?an=1&subarticlenbr=243 for more information.

New WPA Board Members Needed for 2008
By Allyz Kramer

The Minnesota Wetland Professionals Association is always looking for members interested in run-
ning for a 2-year position on the Board. The end of 2007 marks the end of terms for 5 board mem-
bers, 3 of which are eligible to run for a second term. (See the WPA website, following the link to the
bylaws to see eligibility requirements to run for the board and the subsequent duties of each Board
member.) However, with 5 positions on the Board open, we need a number of people to “throw their
hat in the ring” for the upcoming election in November 2007. WPA Board Members meet 10 times
annually for meetings, coordinate forums, plan and direct the annual field trip, and in January 2008,
will be co-leading the one-day conference. If you would like to run for the Board, or nominate an-
other WPA member to run, please submit a 1-paragraph biography to any current Board member by
November 1, 2007 . Ballots will be prepared in early November and mailed to voting-members, with
final election results announced in December 2007. Without the dedication and willingness of a se-
lect group of past and present Board members over the past 12 years, the WPA would not be where
it is today. Like life, the WPA is what you make — always has been, always will be.



by Mark Kjolhaug

A few years ago my good friend, Ken Powell, wrote an article for the Wetland Delineators Newsletter enti-
tled “Wetland Regulations Run Amuck”. While Ken’s specific concerns now escape me, his larger point
was this: in order to work well, wetland regulatory programs must be based on good science and common
sense. That is, they must make sense ecologically and they must make sense administratively and they
should make sense (and seem fair) from the viewpoint of the regulated public.

After spending a considerable amount of time during the past 6 months reviewing and commenting on pro-
posed changes to the 404 and WCA programs, | have reached the conclusion that both programs are ex-
periencing serious declines in efficiency, effectiveness, and reasonableness.

Those who work regularly within the wetlands arena are all too familiar with the problems of the 404 pro-
gram. Fifteen years ago, when | began my career as a wetland consultant, | was able to give clients a
pretty good idea of 404 issues associated with their projects. Now, after describing the multitude of possi-
ble regulatory outcomes (beginning with a several month review to figure out if they even have jurisdic-
tion), | can only tell my clients | have no idea what the 404 process will involve. And don't expect the field
staff to know because they're not the “deciders” any more. Decisions are all too frequently made by office-
bound supervisors who rarely visit project sites.

Now the COE informs us they have decided to up their replacement ratio to 2:1, add another 0.25 for fail-
ure to create replacement in advance, and require a buffer for which they only give 25 percent credit.
From what | can tell, the new 404 replacement ratio will be at least 3:1 — and go up from there. This com-
pares to a 1:1 ratio from only a few years ago. My advice to clients who think this is unreasonable — “if
you don't like it you can always sue them”. That seems to be the only recourse unhappy constituents
have with the COE.

Those of you that bothered commenting on the COE’s “Draft” Compensatory Mitigation Guidelines should
have saved yourself the effort. According to the COE, the time for input was over the past 2.5 years —
through the “IWG, agencies and stakeholders” groups. If you weren't a member of any of those groups,
tough luck. According to the COE, “it may have been a mistake” to send out the guidelines for comments
before we “formally finalized our policy.” It seems a little bit disingenuous of the COE to request com-
ments after the policy was finalized but that is basically what happened.

Unfortunately, the COE didn’t include their monitoring requirements with their Draft Guidelines. It is impor-
tant for everyone to know that the COE is now requiring hydrology documentation “recorded at least once

each week for the first 10 weeks of each growing season, thereafter taken monthly.” Up to 15 monitoring

site visits may be required. But | guess that would be necessary to determine if their Success Criteria are

satisfied. For example (please forgive the length of this but it is just too good to leave out): in Fresh (Wet)

Meadows, Sedge Meadows and Wet Prairies,

“Hydrology shall consist of saturation at or within 12 inches of the surface for a minimum of 30 consecutive
days, or two periods of 15 consecutive days, during the growing season under normal to wetter than nor-
mal conditions (70 percent of years based on most recent 30-yeard record of precipitation). Inundation
during the growing season shall not occur except following the 10-year frequency or greater storm/flood
event. The depth of inundations shall be 6 inches or less and the duration of any inundation event shall be
less than 15 days. An exception can be made for sites with hummocky microtopography — hollows be-
tween hummocks can have standing water depths of up to 6 inches for extended duration.”

And no, | didn’t make this up nor am | exaggerating. When was the last time the COE actually had time to
review a basic monitoring report, much less a doctoral equivalent study necessary to decide if a replace-
ment wetland is successful? You can just add these reports to the piles already sitting on the desks of
their overworked staff. On the positive side, replacement wetland monitoring may provide opportunities for
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Sue Galatowitsch’s graduate students.

While | could go on, | won't. Let’s just leave it at this — the 404 program in Minnesota is failing and eve-
rybody knows it. The field staff charged with implementing the program is stuck trying to make lemon-
ade out of lemons, but to us consumers it's just sour juice.

And now we have the new and improved WCA. According to the training session | attended, the ex-
pected outcomes of these changes are:

- Improved Data;
- Modest reduction in the net loss under WCA,;
- Improvements in administrative efficiency and regulatory simplification

From what | can tell, the modest reduction in net loss is supposed to come from restricting exemptions.
My favorite is the new category for De Minimis within the building setback zone of shoreland area which
has been reduced from 400 square feet to 20 square feet. — maybe enough to pull half of your canoe up
on shore. | heard there were a lot of really smart people who provided input through the stakeholders
group — were they out of the room when this idea was discussed?

We have new categories with differing exempted amounts within the “11-county metropolitan” areas for
both the less than 50 percent and 50 to 80 percent areas. (Don’t confuse the 11-county metro with the
7-county metro — the 7-county metro applies to replacement issues and the 11-county applies to exemp-
tions. And these are also different from the bank service area which is kind of watershed based but not
completely.) Make a special note by Isanti County because it is the 11-county metro and within the
greater than 80 percent area and Anoka, Sherburne, and Chicago Counties because they are in the 11
County-metro but in the 50 to 80 percent area. This is important because the typical amounts exempted
within those zones (10,000 square feet and 5,000 square feet, respectively) must be reduced by half
within the 11-County metro, assuming they are not Types 3, 4, 5, 7 and 8 in which case the exemption is
likely 400 square feet or in shoreland, in which case the exemption is only 100 square feet or 20 square
feet, depending on if it is in the setback zone. Got it? Other than Isanti County, the De Minimis within
the greater than 80 percent areas stays at 10,000 square feet. (In keeping with the goal of reducing net
loss we leave the region of the state with the greatest exemption amount unchanged?)

It is still ok to type wetlands using Circular 39 for exemption purposes (always remembering to type ac-
cording to the deepest portion unless you are in a greater than 40-acre wetland in which case you
should use the deepest water regime within 300 feet of the impact), but if you are considering wetland
type for impacts and replacement ratio issues you should use the “12 wetland plant community types”
described in Eggers and Reed (1997). If you're trying to determine wetland type to decide if excavation
is regulated (permanently and semipermanently flooded areas of Type 3, 4, and 5 wetlands = Circular
39 x Cowardin hybrid? ) look in the 8420 definitions section, and for interpretation of wetland types indi-
cated on the NWI map, use the key provided on the map. Cowardin types have pretty much gone away.
I’'m not sure if these changes fit in the category of reducing net loss or regulatory simplification.

Water quality treatment areas can still be used for replacement wetlands as long as the water is pre-
treated (before the treatment area?) and the area claimed for wetland credit meets all the requirements
of a wetland (meaning, it's a wetland). But don’t confuse this with the second cell of a 2-cell system be-
cause it's different — I'm not exactly sure how but that's what | was told. You can'’t count the first cell (I
mean pretreatment area) for PVC.

Then we have changes for replacement wetland siting and replacement ratios. It took a few hours of
discussion, emails to BWSR, conversations with the LGU, and reading new rules to figure out if replace-
ment from a bank in Anoka County was in-place when our impacts were 5 miles away in Forest Lake.
(From what we can tell they are out-of place.)

BWSR held off on making even more changes to the replacement section of the rules (thank you Dave).
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The original idea was to make WCA more consistent with the COE guidelines that;

1) were rammed through without public comment;
2) were already agreed to in an MOU that was prepared and signed with no public input, and;
3) very few people beyond those that wrote them like.

I’'m not sure why they thought we should make WCA more like 404. | guess the idea was that it would
be easier to administer 2 bad programs that were similar than 1 good one and 1 bad that were different.

These are just the highlights — there are many more changes. And that doesn’t even get to all the
“improvements” that were made to the program during past rules changes. Does anyone think that the
wetland banking program has been improved in ways that encourage people to develop banks? If you
want meaningful opinions, check with people who have participated and who still have credits for sale.
Would they do it again? We want people to make banks but we continue to change the rules in ways
that make it more difficult to get done and ways that make markets less certain.

| have had opportunities to discuss these changes with other wetland professionals and (while admit-
tedly not a comprehensive survey) the responses have been overwhelmingly negative - everything from
head shaking and eye rolling to ranting and raving over these specific changes and the continuing de-
clines in our wetland regulatory programs in Minnesota. And this comes from both public and private
sector wetland professionals. Every time we try for “regulatory simplification” and increased efficiency
we get just the opposite - more cumbersome, confusing, and less effective programs.

Remarkably, professional wetland consultants, LGU representatives, and BWSR field staff - those most
knowledgeable about how WCA works and how we could improve it had very limited input. In an effort
to give a wide range of interest groups a voice, BWSR failed to provide adequate input for those who
would have the best ideas about what will work and what won't. This is obviously the reason that so
many of these changes were made without any apparent consideration to administration repercussions.
(le: how many more replacement plans will now be required for minor projects in Anoka County?) Sure
they want to save the wetlands, but environmental groups and other regulatory agencies don’t necessar-
ily understand (and they may not care) how changes will impact our ability to administer a decent pro-
gram.

For these regulatory programs to work well, they must have clearly articulated goals, solid scientific un-
derpinnings, be reasonably efficient to administer, and have the support of the regulated public. Without
any of these, the programs will flounder, and that has happened in Minnesota.

What can we do? As it relates to the 404 program | don’t think we can do much. It's the federal govern-
ment and (sadly) they don’t seem to care what we think. | guess you could write the COE staff and the
Colonel and let them know how you feel. Or you could write your U.S. representatives and senators —
we are well past due for a comprehensive overhaul of the program (see http://www.ens-newswire.com/
ens/jul2007/2007-07-18-03.asp). Or you could (what | have heard some others have done) just blow it
off and hope you don’t get nailed. (I don’t recommend this approach, although | understand where they
come from.) Maybe some day we could reconsider a general permit that would allow WCA to handle
much of the 404 program in Minnesota.

| do think we have a chance to save the WCA. | am thrilled to have John Jaschke as the new BWSR Ex-
ecutive Director. John was involved with the WCA from the beginning and could do a lot of good by giv-
ing it some serious attention. There are a lot of outstanding wetland people in Minnesota, both in the
public and private sector. We need to take advantage of those minds as we begin work on the perma-
nent rules. We shouldn’t worry about making it consistent with the 404 program - let’s just focus on
making WCA the best wetland program it can be for the state of Minnesota.



Minnesota Wetland Restoration Strategy
By Andi Moffatt

| recently attended a kickoff meeting on behalf of the Wetland Professionals Association to begin
the discussion of creating of a Comprehensive Restoration Strategy for Minnesota. “What is this”,
you ask? It is an effort co-sponsored by BWSR, DNR, MNnDOT, MDA, and PCA that was initiated by
the Clean Water Cabinet in 2006. The purpose is to develop an approach to wetland management
that not only looks at what we have now, but what we would like to have in the future. The ultimate
goal would be to define how to focus restoration efforts in the State. As stated from the project’s
website:

“A sound strategy will feature:
- Shared objectives and consistent, coordinated approaches
- Better information and technical guidance for restorable wetlands
- An economically viable approach”

Approximately 35 people attended the kickoff meeting. Folks included local, state, and federal gov-
ernment agencies; non-government stakeholders like Ducks Unlimited and the Izaak Walton
League; and agricultural representation like the Minnesota’s Farmers Union. The group was very
diverse and lively discussions were had at the first meeting.

Meetings will continue for the next year or so. More information is on the project’'s website at:
www.dnr.state.mn.us/nrplanning/wrs/index.html. You can also sign up for email updates on what is
occurring with the process. Past meeting results are also posted on the website. The WPA will
continue to be involved in the general process and keep the WPA members informed of the results.

Don’'t make me use this!
It's hydric!




The Elephant in the Room
By Ken Powell

With many issues there are those one or two problems that are large, everyone knows about them, but
nobody really does anything about them. After the recent flurry of Minnesota wetland regulation rule and
policy changes, | think there is a clear “elephant in the room” that is being avoided—Wetland Mitigation
Monitoring . Both the Minnesota Wetland Conservation Act (WCA) and the St. Paul District Corps of En-
gineers (COE) cite the lack of successful wetland mitigation as a rationale for many of the rule and pol-
icy changes. However, neither really made any changes to fix the problem. The proposed fix for both
programs was just to ramp-up the replacement ratios. Great, so now we will just get more bad mitiga-
tion. The Corps increased their monitoring standards, but without an increase in personnel to actually
review and enforce them, then they are just words on paper.

Let's face it, few actually do the monitoring and few LGU’s enforce the requirement. The reasons are
many— Applicants sell the project, dissolve, or simply vanish before the monitoring is completed. LGU'’s
are reluctant to enforce the requirements given the lack of surety money available, lack of time, and lack
of staff. LGU staff turnover leads to projects being forgotten. Applicants simply sacrifice their surety
rather than pay a consultant to monitor the site. And the list goes on. In fact the whole wetland permitting
process itself is heavily focused on the application and review, with little attention to the follow-through
and monitoring. The WCA rules devote significantly more space to the application process than the
monitoring.

What we need is some serious consideration given to making these wetland mitigation sites viable. If
that happens, then we don’t have to worry as much about deminimus amounts and replacement ratios.
Possible solutions could include the following:

Increased sureties mandated by law.

Rules that specify that project construction cannot proceed until the mitigation is constructed first.
Only licensed restoration contractors allowed to construct the mitigation.

Shorter monitoring period that can be realistically enforced.

Rules that prohibit the selling or transferring of land utilized for mitigation until the mitigation is certi-
fied.

Establishment of a Statewide tracking system for wetland mitigation that specifies proposed, con-
structed, and certified mitigation areas.

Mandated, regular mitigation monitoring audits of LGU’s by BWSR and SWCD'’s.

Of these, the most promising is the specification that mitigation sites be constructed first. It is my experi-
ence that the initial construction of the mitigation area is the most critical. It is also the time when
changes can best be made—when the contractors are there working at the site, rather than 5 years after
they left. Follow-up vegetation management is fruitless if the basic construction is flawed.

Regardless if you agree or disagree with some of these possible solutions, | think most can agree that
simply increasing replacement ratios and decreasing deminimus amounts to make up for failed mitiga-
tion is not solving the problem. We need real, practical solutions that can be reasonably followed by the
applicant and reasonably implemented by LGU'’s.

Photo by M. Asleson
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CODE of ETHICS:

Each member, in striving to meet the
objectives of the WPA, pledges to:

1

2)

3)

4)

5)

6)

7

subscribe to the highest stan-
dards of integrity and con-
duct;

recognize research and scien-
tific methodology of wetland
science;

disseminate information to
promote the understanding of
and appreciation for wetland
science;

strive to increase knowledge
and skills to advance the
practice of wetland science;
promote confidence in the
field of wetland science by
supporting high standards of
education, employment, and
performance;

encourage the use of scien-
tific information in regulatory
decisions; and

support fair and uniform stan-
dards of employment and
treatment of those profes-
sionally engaged in the prac-
tice of wetland science



